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* IN THE OIGH COURT OF DELHI AT NEW DELHI

Reserved on : 02.03.2016
Pronounced on: 17.03.2016

+ W.P.(C) 6532/2013, C.M. NOS. 14204-14205/2013, 167992014 &
20303/2014
MS. ELIAMMA SEBASTIAN ... Petitioner
Through: Sh. Ramesh Singh, amicus curice with the
petitioner in person.

Versus

MINISTRY OF HOME AFFAIRS AND ORS. ........Respondents
Through: .Sh. Roshan ‘Lal Goel, Advocate, for
UOUstpondent No.1.

CORAM: .
HON'BLE MR, JUSTICE RAVINDRA BHAT
HON'BLE MS. JUSTICE DEEPA SHARMA

MR. JUSTICE S. RAVINDRA BHAT
%
1. The petitioner who appeared.

: d-'?epresented herself in this writ

petition is aggrieved by the order qf the Chlef Information’ Commissioner
(“CIC”) dated 16.07.2008 whereby the petltloner s._appeal-was held to be not

maintainable. The CIC reasoped that-Cooperative Societies are not public

authorities to whom the RTI Act applies.

2. The petitioner has been a member of the Sangha Miwa CGHS
(“Society”) since 1995. However, during the course of her membership, a
number of disputes have arisen leading to several mounds of litigation.
Amongst various allegations, she accused the Society of committing fraud,
embezzlemént and accounts-tampeﬁng; in this regard she had filed several
RTI Iapplications seeking audit reports and various other documents

pertaining to the working of the Society as well as its accounts. She claims to

W.P.(C) 65322013 : Page !
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have been seeking these documents by ﬁlihg RTI applications since 2006,
for almost 10 years. She alleges that despite several representations in this
regard_ to the Society and the Registrar of Cooperative Societies (“RCS”) no
action was taken and it is her case that the Society was committing further

fraud.

3. The Society, on the other hand, has alleged that the petitioner has been
continuously defaulting with payment since the inception of her membership

and has made numerous RTI applications-as a guise t0 harass it. The Society

. "\
LN

.\._

claims that the petitionqr--‘ha_s' be_en_'-ﬁ-ling: RTI }appli\catigns in order to create

pressure on the Society so that the

do not demand outstanding dues froin-

her or take 1ega1 action:against hel:

4, The first issue that arose between _e___petitioner and the Society was on
account of cost-which was to be recovered from the petitioner for the flat.

The petitioner dLSputed the cost- and matter went to arbltratlon During

atbitration proceedings the- peutloner was,;di _" :
approached this Court through Writ Pet1t10n (C) Noﬂ 7276/2002 in which

directions were issued on-20. 12 2002 for expedmng hér claim in arbitration.

Tt was also observed that in case thie arbitratér “found that the petitioner was

Jiable to pay the disputed amount of %1.84 lakh, the petitioner would pay it in
reasonabie instalinents. The arbitration proceedings resulted in an award
where the petitioner was held liable to pay the disputed amount of ¥1.84
lakh. On appeal, the Delhi Cooperative Tribunal (DCT), on 17.02.2005
upheld the arbitrator’s award. She thereafter filed W.P.(C) 7887/2005
challenging the order of the DCT. On 22.07.2005, the pelitioner agreed to
pay the said amount of T1,84,760 on or before 2207.2006. Owing to her
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limited financial means, the Court took a lenient view and affowed the same
while giving specific instructions that it was not to be taken as precedent.
Despite the extension of time granted to her, the petitioner failed to pay the
" amount due. Due to failure of payment of money the Society was granted
liberty to take action against her. She, thereafter moved two applications, one
of which were dismissed on 23.11.2006 and another application for review
and stay of payment of money due by her to the Society, was dismissed on
03.01.2007. During the hearing of the applications, the petitioner submitted
that she would not press for extension of -timef'énd-instead claimed damages
from the Society for loss caused to her by the Society. in different forms. She
had also submitted that the Society llgl_d_-'rp'is_appropr_i'atcd -amounts, which
should also be invcsg-igated into‘ﬁqﬁ,-recbxkﬁézﬁédf The Court,"iowever, refused
to investigate, inquire, and order“payment-of damages in those proceedings.
This Court, on 09.01.2007, while dismissing the applications held as follows:

... Having heard the petif;‘_p.;_:eg, who _'appeqrs- in person, we are

of the considered opinion that'the applications, which are filed

by the petitioner before us are misconceived. We cannot

investigate, inquire, dnd order for payment of damages in a

proceeding of this nature. If she-has siffered any damages, it is

Jor her to take appropriate action.in accordance with law. So Jar

as the allegation of misappropriation is concerned this Jorum

cannot entertain such a prayer as the same cannot be a prayer

on a review application. She has to take action in accordance
with law. '

5. Subsequently an issue arose when the Society alleged that the
petitioner had not been paying electricity, maintenance, water and ground
rent charges since she got possession and an amount of ¥4,98,883 was

outstanding against her as on 31.01.2008. A next round of litigafion ensued

WP (C}6332/2013 Page 3
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when the petitioner filed W.P.(C) 9007/2008 before this Court. The petition
was filed for seeking to rake up the issue of electricity bills and ground rent
charges. On 22.04.2010, the Petitioner, however, agreed to. pay the amount
outstanding towards electricity charges, water bills and ground rent. An
order to that effect was passed by this Court, which also directed that once
the bills had been settled, electricity and water t0 the pentloner s flat be
restored. The petitioner paid this amount, but as far as the issue of cost of ¥

1,84,760 was concerned, she had ﬁled proceedmgs before the Supreme

Court. In the meanwhile the- petmoner also filed several applications befor ™

the maﬁagement of . the Somety and thereaﬁer before the Registrar of

Cooperative Soc1ety dernandmg i ucht eport and Gther documents. She

claimed that account books tampered/wihiand excess amounts of funds were
missing and m1sappr0pr1ated "

I."Court again throﬁgh W.P(C)
4086/2011 claiming that the. Soczety___ ad fallad to- render proper accounts to

6. The petltloner approached-’-. this

her in so far as the. issug - of cost of 'construch.on was cmcemed She also

stated that there should not.be. any fm‘l:her recovery from her on various

accounts whether it be electr1c1ty, _watet gmund rent or maintenance "

charges. The Court by its order-dated 03.06.2011 held that the issue
regarding cost of construction could not be agitated repeatedly before this
Court by filing different petitions. The Court, on the issue of other charges

(water, electricity, maintepance and ground rent charges), held that they are

in the nature of contimiing charges. Thus, the Court passed the following -

order:

g P S A A ————————
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“ds far as the other charges are concerned, they are in the
nature of continuing charges. To the extent the petitioner has
paid the amount, the Society is liable to adjust the same but this
does not absolve the petitioner of making future payments. These
are, by the very nature, charges which will have to be borne by
the petitioner.

We are conscious that the vetitioner is in financial difficulty on
account of the fact that she is without any job and does not have
anyone lo support her other than her brother and sister as
claimed by her. However. if she has to continue to enjoy the Aat
she will have to bear the continuing charges as payable by other
members of the Society. In case any interest has, been imposed on
her by the Society, the Society may consider the waiver of
interest on account of the Jinancial difficulties of the petitioner.”

7. The issue in the present erfz.ﬁi:}tiﬁiil;_??sﬁt'éﬁls from RTI applications that
were filed by the petitioner be'ff:;'.if.a__l-'.f;l;g‘-_:SPIO. The petitioner had sought
information from the SPIQ regardiﬁg_ d&jk;_ﬁﬁzents and accounts pertaining to
the Society as well as minutes oﬂthe_'égﬁqul body meeting of the Society.
She had also sought infqnnatiqﬁi:_r_éééf&iiﬁg.‘charges payable to the DDA,
Despite communication by'tl’-i'ellsll.."'l@ifg ',!t,'.-_h'e."._‘-gjét:i'étyfc_hé latter gave no replies.

8. The petitioner, aggrievéd,_.b.y the inaetion of the Society, approached
the First Appeliate Authority who, on 20.12.2007 directed the SPIO to
procure information sought by the petitioner from the Society by 04.01.2008
and further supply it to the petitioner by 08.01.2008. It was also directed that
in case of failure on the part of the Society to furnish information sought
from it, suitable action would be initiated against it in ferns of provisions of
Section 139I of the DCS Act. Subsequently, the’ Society on 01.04.2008,
granted liberty to the petitioner to approach its office and inspect the records;

in this regard a date and time was granted to her. As for the information
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sought by her regarding charges payable to the DDA, the SP1O sent a letter,
dated 09.01.2008 1o the Society, which it subsequently replied to. In their
reply the Society stated that the iaformation sought by the petitioner was
voluminous and that the petitioner was required to be speeiﬁc as to the
‘nformation sought by her, It also stated that orice the petitioner deposited the
amount towards photocopying the documents they would be able to provide
her with the information. However, in the intervening period of 20.12.2007

and 01.04.2008, the petitioner filed an appeal under Section 19 of the RTI

Act, 2005, before the CIC on 19: 02.2008. The. appeal before the CIC

pertained to the orcler of the First Appellate Authonty dated 20. 12.2007 and
the letter of reference frorn the . SPIO d\" "d;‘09 01.2008. In her appeal, the
f\'the RCS was colluding with

petitioner had contended that the_ﬁ sta
Cooperative Soc1et1es (such as the" presenf one; Sangha Mitra CGHS) and
were inflicting a great deal of harassment on nnocent members of such
societies. The reSpondents on the oﬂier:hand, arguecl that the appellant had
filed large number of R’I’l appheauons with- nD pamaular purpose. The

respondents pointed out that under Section 139 of the Delhi Cooperative

Societies Act, the appellant as a- rnember of’ the C00peratwe Society, viz .

Sangha Mitra CGHS had all the nght i teceive information requested by her
from the cooperative society including inspection of records and, in case she
did not get any response from the Society she was entitled to appeal before

the officers of the Registrar of Cooperative Societies.

9. It was the respondent’s submission that in view of Section 139 of the
DCS Act, the appellant could not access information under Section 2(f) of

the RTI Act. They further argued that the DCS Act, being a special Act
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prevailed over the provisions of the RTI Act which is a general act;

especially when the special act itself provided to a bona fide member of a

cooperative society identical relief as provided under the RTI Act.

10.  The CIC observed that the Cooperative Society had given patient and
direct replies to the appellant/ petitioner through the respondent. The Society
had alsc given the petitioner the liberty to inspect its records as per a date
and time mutually convenient to both the appellant and the Society. After
analysing the facts and averments made before it through the course of the
hearing, the CIC was of the opinion that the appeal was not majntainable due
to the provisions of DCS Act énd}hg_t‘-ﬂqoperative Societies are not public
authorities to whorm the RTI dxrectlyapphes It'was observed'by the CIC that
information held by sccieties was be retrieved indirectly from the
Registrar who was public authorif};h;a'-.n&l:wﬁe under the provisions of the DCS
Act was competent fo supply infqr;natién_. In its order the-CIC held as

follows

6. In view of the above and in view of the fact that the
appeals herein are covered By the ration of the Commission’s
decision in Refender Goel & Ors. vs. Registrar of Cooperative
Societies; Appeal  Nos. CIC/AT/A/2007/01525, 1526,
CIC/ATIA2008/00040, 41, 42, 99: 100 & } 01; Date of Decision:
30.06.2008, it is no more possible to pursue rhese appeals in the
- Commission. These appeals are clearly not maintainable because
the Cooperative Societies are not public authorities to whom the
RTT Act directly applies. The information held by such Societies
is to be indirectly accessed under Section 2(f) of the RIT Act
through a public authority, ie. the Regisirar of Cooperative
Societies, who under the Delhi Cooperative Societies Act is
competenl to access information held by the Cogperative
Societies. The ratio of the above-mentioned decision is that in the
Jace of the presence of a self~contained disclosure-of-information

W.P.(C) 6532/2013 Page 7



Section 139 of the Delhi Cooperative Societies Act, a petitioner
will have to access information held by the Cooperative Societies
under the Delhi Cooperative Societies Act and not the RTT dct.”

11. The question that arises before this Court in this case is whether the
petitioner could directly seek information from the Society and whether the
Commission was cosrect in dismissing her appeal. The petitioner approached
the CIC under Section 19 of the RTI Act, 2005 against the order of the First
Appellate Authority and the SPIO - both of whom are officials of the
Registrar of Cooperative Societies. However, the CIC refused to grant relief
on the ground that in the case of -:Cooperaﬁve--.Sooiétios, RTI Act applieu
indirectly, and ali the information per’téining to the Society, which is held by
the RCS would be availabie to her In other words, the oorrect way to access

under Seonon 13:9 of the DCS

information would be to approach the

-Act,

12.  On comparison of Section-'}i(fjﬂof 'fhE'RTI Act and Sectfon 139 of the
DCS Act, it is clear ﬂlat the ObjeCt of both is to prov:de information fo an
applicant. Some mformatlon can also be sought from -4 public authority
under the RTI Act. The Somety 1n quoqtlon is: a prlvate body and not a public
authority as defined under the RTI- Ac‘c “and is not obliged to furnish
information. In this case it is the RCS who is a public authority as per
Section 2(h) of the RTI Act as weil as for the purpose of Section 2(f) would
be the public authority from whom information could be accessed with

respect to Cooperative Societies.

13.  As a public authoi'ity the RCS has been conferred with considerabie
statutory powers under the respective Acts under which he is functioning.

Having said so, he is also duty bound to comply with the provisions of tﬁe

W.P.(C) 6532/2013 : " Page8




RTT Act and s required to provide information ag provided for under Section
2(f) of the Act subject to the limitations enumerated under Section 8 of the
RTI Act. Section 2(f) of the RTI Act reads as follows: '

(D "information" means @y material in any form, including
records, documents, memos, e-mails, opinfons, advices, press
releases, circulars, orders, logbooks, contracts, reports, papers,
samples, models, data material held in any electronic Jorm and
information relating to any private body which can be accessed
by a public authority under any other lpw Jor the time being in
Jorce,

14, Reliance js placed by the Jearned counse! for the respondent on the
Judgment of the Supreme Court in -'Iﬁ‘ﬁ{é;ppafam Service Cooperative Bank
Lid & Ors. v. State of Kerala and Ors(20I3) 16 SCC 82. In that case, an
RTT application sought infonnaE:i-gj__'__ Ero .tﬂg'jéppellant Caooperative Society.

The Society refused to grant info‘m;éﬁgjr;; on the ground that it ‘'was not

involved in public activity and the i rﬂlat’ipn being sought was confidential

in nature. The State Informatior’l-;j,_(fo’ i .‘Sidil_f"on being approached held that
information had to be given. The Hrgh Court imposed a penalty. Both the
Single Judge as well as the Di.vis__ior_l Bench held the Society to be a public
authority under the administrativé cb'h'trol'-of the Registrar. The Supreme
Court through a detailed judgement discussed what classes of institutions
and offices are public authority as well as the nature of information that
could be divulged by such autherity. It was held that a cooperative society
was a public authority only if it satisfied the conditions enumerated in the
Court’s decision. However, the Court heid the RCS to be a public authority.
The Court then went on to discuss what information could be accessed from

the Registrar. It was held as follows:

TR —
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“52. ... Information which he is expected io provide is the
information enumerated in Section 2(f) of the RTI Act subject 1o
the limitations provided under Section 8 of the Act. Registrar can
also, to the extent law permits, gather information from a
Society, on which he has supervisory or administrative control
under the Cooperative Societies Act. Consequently, apart from
the information as is available to him, under Section 2(f), he can
also gather those information from the Society, to the extent
permitted by law. Registrar is also not obliged to disclose those
information if those information fall under Section 8(1)(j} of the
Aet. No provision has been brought to our knowledge indicating
that, under the Cooperative Societies Act, a Registrar can call
for the details of the bank accounts maintained by the citizens or
members in a cooperative bank. Only those information which a
Registrar of Cooperative Societies can have access under
the Cooperative Societies Act from a Society could be said to be
the information which is “held” or “under the control of public
authority”. Even those information, Registrar, as already
indicated, is not legally obliged to provide if those information
Jalls under the exempted category mentzoned in Sect:on 8(’13 of
the dct.”

Thus, it is apparent that the information which is sought with respect

under Section 139, whmh 15 as follows

“Right to information.

139, Any member or creditor having interest in the affairs of the
co-operative society may seek information relating fo any
transaction of the co-operative society and for that purpose may
be provided a certified copy of any document within thirty days
from the date of receipt of application relating io such
transaction on paymerit of such fee as may be specified

to the affairs of the SOclety is that whlch is contemplated under the DCS Act

(2) Wheve a member or creditor having inlerest in affairs of a -

society seeking information prefers an appeal to the Regisirar

stating that the officer of the society without any reasonable.

W.P.(C} 6532/2013
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cause, has refused to receive his application for Providing
information or has not Surnished information within the time
specified under sub-section (1) or has refused the request for
information or knowingly  given  incorrect information or
obstructed in any manner in Jurnishing the information, the
Registrar, after affording a reasonable opportunity of being
heard to the officer of the society and the appellant, may either
refect the appeal; or divect the officer of the society to furnish
information within the period specified in the order or such
extended period as may be allowed and in case of default the
Registrar may impose penalty of two hundred and Jify rupees
each day til] the information is Furnished so however, the total
amount of such penaity shall not exceed ren thousand rupees
which shall be recoverable as-arrears of land revenue in case of
default in payment. - i o

On a reading of Section 139Iilt_\ma'y'be noticed there is no bar on seeking
information direcily from the Sociét'y.. It Sté:ltﬁé that any member who requires
information relating to any tl.“a__risaqti._on. of the Society can move an
application to the Society directl);. Th1s 1s also reaffirmed in Clause 2 of

Section 139, which provides for app?al__b_efm_‘e the RCS as well as penalty in

case of default.

16, The next question that ariseglfor coh_sideration is the scope of Section
22 of the RTT Act and its applicability to the provisions of Section 139 of the
DCS, Act. Section 22 states as follows:

“22. Act to have overriding effect—The p;'ovz‘sz'ons of this Acr
shall have effect notwithstanding anything inconsistent therewirh
 contained in the Official Secrets Act, 1923 (19 of 1923), and any
other law for the time being in force or in any instrument having
effect by virtue of any law other than this et ”

Section 22 declares alj laws, bye-laws, rules etc. which are inconsistent with

the provisions of the RTT Act shall be overridden by its provisions. To gather
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what is inconsistent with the provisions of the Act, 1t is essential to see what
is the purpose and intent behind passing of this Act. In People's Union
Jor Civil Liberties v. Union of India (2004) 2 SCC 476, the Supreme Court
held that right of information xs a facet of the freedom of "speech  and
expression” as contained it Article 19(1)}a) of. the Consti“r_ution of India and-

such a right i{s subject to any reasonable restriction in the interest -of the .

security of the state and subject I:to exemptions and exceptions. In State of
Uttar Pradesh v. Raqj Navain- (1975) 4 SCC 428, the Supreme Court
observed that “the right to" Frow, whr.ch is. der‘wed ﬁ'om the concept o= -

Jreedom of speech, though n@t abso{u_t_e,‘,w a factor i’ifch should make one

1o vepercussion on p;ubfzc sacur.

-17. . The RTI i&\ct is aimed at b

for matters connected therew1th or mcxdental, thereto Thxs however, in
Court’s opinion does not necessarily mean that any other legislatire, -w_
aims to ensure access to information with respect to a private body (as per

the RTI Act), is overridden by Section 22. The answer will have to be in: the.=.

negative. The RTI is with respect io Public Authorities. Section 139 makf;sea i

separate distinct provision with respect to transactions of a coope;é;fiﬁf
society. The applicability of the RTI Act does not exclude the operatio of

the DCS Act, insofar as it enables access to information that is pOSSéssedi‘b&

W.P.{C) 6532/2013




a cooperative Society. The latter can clearly be sourced by the person

concerned from the Society, in view of Section 139,

18.  In view of the above discussion this Court is of opinion that the
information which is in the possession of the Cooperative Society is
accessible 0 its members and those interested, in Section 139 of the DCY
Act. The absohute nature of this obligation to furnish information to those
entitled to apply and receive is reinforced by the consequences which are
spelt out in Section 139 (2). However, -information which the Society may
not possess, but pertaining to it, in the fénn—_ of records with the Registrar of

Cooperative Societies, have 1o be provided hy the ’Iafter_, under the RTT Act,

.as there is no doubt that such offigial = whe g@iitéchm‘ges statuto_ry functions- is

a "puhlic authority”, However, theground oY exemption-spelt out under the
RTI Act too would be attracted, whére\iefzapialicable.

19, 1In the light of the above;ﬁndings‘,_-_fh‘e applications of the Petitioner
shall be considered by Lﬁe'-RCS'—,_ t@theextentme information is availahle
with his office. In regard- to the in%onna_tiqg Tiot -avéilable, the RCS shajl
indicate clearly what material'dtji;s NOt exist; in an. ordér. It is then open to
the Petitioner to seek such infor’rﬁéﬁbn-ﬁndéf Section 139 of the DCS Act.

The writ petition is partly allowed in the above terms, }
|r-
1.

o~

S. RAVINDRA BHAT

(JUDGE)

DEEPA SHARMA
(JUDGE)

MARCH 17, 2016
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